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This submission was prepared by Dr Piers Gooding, Ms Sarah Mercer and Ms Yvette Maker.
For enquiries, please contact Dr Gooding. e: p.gooding@unimelb.edu.au

1

Introduction
The authors welcome the opportunity to submit material to the Royal Commission into the
Protection and Detention of Children in the Northern Territory. Pursuant to the reference made in
the Letters Patent of this inquiry, this submission is concerned with inconsistencies in the treatment
of children with disabilities in the relevant facilities with federal anti-discrimination law and
international human rights law. 1
Accordingly, this submission examines two aspects of anti-discrimination and human rights
obligations relevant to the detention and protection in the Northern Territory of children and young
persons with disabilities. It considers the United Nations (‘UN’) Convention on the Rights of Persons
with Disabilities (‘CRPD’), and, with respect of domestic laws, it considers the Disability
Discrimination Act 1992 (Cth) (‘DDA’). The two specific issues the submission considers are (1) the
need for data collection on the prevalence of disability among children and youth in detention in the
Northern Territory, and (2) the need for disability-based support measures in the criminal justice
system to ensure access to justice for all children and young people on an equal basis with others. As
a corollary recommendation, the Youth Justice Act 2005 (NT) or the Criminal Code Act 1983 (NT)
should be amended to incorporate these requirements, and all other relevant human rights
obligations.
For the purposes of this submission, the term ‘cognitive disability’ will be used to refer to those with
‘intellectual, cognitive and psychiatric disabilities’. 2 However, the recommendations in this
submission are also relevant to people with communication and sensory disabilities, such as those
who are blind or vision impaired, or those who are deaf or hearing impaired.

Recommendation 1 – Identifying the Problem: Introduce Data
Collection on Disability among Children and Young Persons in
Detention
There is currently a distinct lack of data on the prevalence of disability among children and young
people in detention in the Northern Territory. 3 However, there is evidence suggesting disability rates
are extremely high among children and young persons in detention in the Northern Territory,
particularly among Indigenous children and young people. For example, a NSW study found that
intellectual disabilities was particularly high amongst Aboriginal young offenders and that 88% of
young people in custody reported symptoms that were consistent with psychiatric disability. 4 There
is also some evidence to suggest that Indigenous youth with cognitive disability are more likely to
encounter the criminal justice system at a younger age than their non-Indigenous peers with
1
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cognitive disability. 5 Additionally, reports indicate that Indigenous people are also more likely to
experience cognitive and psychiatric disabilities compared to non-Indigenous people, potentially at a
twofold rate. 6 Commissioner Mick Gooda has previously noted that the ‘high rates of unresolved
intergenerational trauma [in Aboriginal and Torres Strait Islander communities] has led to disability,
alcohol-related disability, brain injury and mental health issues’. 7 Yet there remains a lack of data to
identify the extent of the problem.
Without data to accurately assess disability prevalence among children and young persons with
disabilities in detention on the Northern Territory, it is not possible to formulate and implement
policies to secure their equal rights. This gap presents a barrier to reducing incarceration rates,
developing cost-effective support and accessibility measures in the community, and ensuring sites of
detention include relevant disability support for young offenders.
The Australian government is required to collect appropriate statistics and data related to disability
support needs according to article 31 of the CRPD, 8 from which the following recommendation is
adapted.
Recommendation 1
The NT Government should undertake to collect appropriate information, including
statistical and research data, to enable them to formulate and implement policies to
secure the equal rights of children and young people with disabilities in the criminal
justice system. This collection should encompass:
-

discovering rates and types of disability among children and young persons with
disability in detention and in the criminal justice system more generally;

-

recording of and reporting on the availability disability accessibility measures
provided at all levels of the criminal justice system, including in police procedures,
pre-trial and trial proceedings, and detention and post-release measures; and

-

recording of and reporting on the availability of culturally appropriate accessibility
and support mechanisms, particularly for Indigenous people with disabilities.
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Recommendation 2 – Introducing Disability-based Support and
Accessibility in the Criminal Justice System
Just as ramps are required for wheelchair-users to access banks and other public spaces, so too,
persons with disabilities in the criminal justice system require support to access justice on an equal
basis with others. Support measures could include sign language interpreters and plain language
materials. For those in detention, support might include screenings to identify offenders with an
acquired brain injury and provide them with appropriate support programs, or pre and/or postrelease support to people with cognitive or communication disabilities, including employment
assistance for people leaving detention. 9
International human rights law requires governments to provide accessibility and support measures
for people with disabilities in detention. The CRPD requires that all appropriate steps be taken to
ensure ‘accessibility’ and ‘reasonable accommodation’ for persons with disabilities, including
‘procedural and age-appropriate accommodations’ in the justice system. 10 The definition of
‘discrimination on the basis of disability’ in the CRPD encompasses direct and indirect discrimination,
and can include a failure to provide appropriate supports and ‘reasonable accommodation’ to a
persons with a disability. 11 ‘Reasonable accommodation’ is defined as ‘necessary and appropriate
modification and adjustments not imposing a disproportionate or undue burden, where needed in a
particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis
with others of all human rights and fundamental freedoms’. 12
Federal anti-discrimination law prohibits both direct and indirect discrimination on the basis of
disability, 13 and includes ‘failure to make reasonable adjustments’ where such failure ‘has, or is likely
to have, the effect of disadvantaging persons with the disability’.14 ‘Reasonable adjustment’ is
defined as ‘an adjustment to be made by a person… unless making the adjustment would impose an
unjustifiable hardship on the person’. 15
A number of disability support programs for persons in detention exist, which should be provided to
children and young persons with disabilities in detention as a matter of course. The Australian
Human Rights Commission has listed examples of good support measures found in the criminal
justice system across Australia. 16
As part of our own project on unfitness to plead laws, the research team developed a support
program wherein a support person works with an accused person with disability. 17 Persons in
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detention awaiting trial can receive support under the program. While the program is designed for
adults with cognitive disabilities, the assistance could be provided to children and young persons
with disabilities. The findings of the program, which has now been running for 6 months, are yet to
be compiled, but interim findings suggest the program could assist persons with cognitive disabilities
to avoid detention and gain access to community-based support services. The program is designed
particularly to prevent persons with cognitive disabilities being found ‘unfit to stand trial’, which,
under Northern Territory law, can lead to a person being detained indefinitely. 18
Recommendation 2
The NT Government should make available a range of support measures to ensure
effective access to justice for persons with disabilities on an equal basis with others,
including through the provision of procedural and age-appropriate accommodations.
Such measures should facilitate the effective role of children and youth with disabilities
as direct and indirect participants, including as witnesses, in all legal proceedings, and
in places of detention.
In order to help to ensure effective access to justice for children and young persons
with disabilities, the Northern Territory must promote appropriate training for those
working in the field of administration of justice, including police and prison staff.
Available support should:
-

encompass supports relevant to the range of different persons with disabilities,
including those who are deaf and hearing impaired, blind and vision impaired,
persons with cognitive, intellectual and psychosocial disabilities;

-

encompass supports relevant to persons from diverse cultural backgrounds,
including supports that are culturally relevant to Indigenous persons with
disabilities that have been developed in consultation with relevant communities;
and

-

be developed in consultation with disabled peoples organisations and Indigenousled organisations.
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